MHTEPECHOE JIEJIO

3aKOHOZATEeJbCTBO He MpeyCMaTpHUBaeT
KaccalluoHHOe obxkajsioBaHMe omnpe/esieHUi

O Iepeziaye Ziesia Mo MOACYHOCTHU U 06 OTKase
B BbIZIEJIEHUU B OT/ieJIbHOE ITIPOU3BOZACTBO

ITocranoBneHnue ®AC CKO ot 28.07.2011 N2 A32-28728/2010

JeiicTByIOIlee 3aKOHOAATEIBCTBO HE IIpelycMaTpUBaeT KaccallMOHHOE 00kaloBaHue
ompeiesIeHUI 0 Iepeaye JeJia 1o MOACYAHOCTH, 06 OTKa3e B BbIZieJIeHHUU Tpe6oBaHU I

B OTZIeIbHOE IIPOU3BO/CTBO U, KaK CJIeACTBHE, 00KaloBaHNeE I0CTAaHOBJIEHU, BBIHECEHHbIX
CyZIOM ane/IIIMOHHOM MHCTAaHIIUHU 10 pe3yJbTaTaM PacCMOTPEHH ane ISIMOHHBIX )Kajlo00
Ha TaKue onpe/ie/IeHus.

3asgBuTesb obpaTuiicsa B ApouTpaxXHbIl cya KpacHogapckoro kpas ¢ TpeboBaHUEM
K ¢usudeckum guiiam, OO0 N2 1, 000 N2 2, MHMOHC Poccuu N2 9 u MUDHC Poc-
cuu N2 3 0 IpHU3HaHUM HeJeWCTBUTEbHBIMU BCexX pellleHUH ydyacTHUKOB OO0 N2 1,
pelleHul NHCIIeKI WU U T.J.

B xoze PaCcCMOTpEHHUA Aejia 3asABUTEIb XOLLaTafICTBOBaJI:
— 00 OTJIOKEHUU pacCMOTpEeHHUA Aejia;
— O BBIZICJIEHNHN Tpe6OBaHI/Iﬁ B OTZAECJIbHOE ITPOMU3BOACTBO;

— O IPUOCTAHOBJIEHUU IPOU3BO/ICTBA II0 IeJTy ZI0 PACCMOTPEHMUS B apOUTPaKHOM
cyZe fpyroro gena.

OmpeneneHreM cyza IepBOH MHCTAHIINY, OCTaBJIEHHBIM 0e3 U3MeHeHUs IIOCTAHOB-
JIeHWEeM alesIAIMOHHOIO CyZa, B y/IOBJIETBOPEHUHU 3aABJIeHHBIX XOJaTalicTB OTKa-
3aHO, JIeJI0 TIepeJaHo 0 MOACYAHOCTH B Ap6uTpakHuli cyg KapauaeBo-Uepkecckoit
Pecniy6uku. Cyzbl IPULLTH K BEIBOAY O HAJUYUY KOPIIOPATUBHOTO CIIOPA, BO3MOX-
HOCTY BOCCTAHOBJIEHUS MTPAB YYaCTHUKA [IPU PACCMOTPEHUU TPeOOBAHUIL B X COBO-
KynHocTHU. [loACyAHOCTD JaHHOTO CIOpa MOJJIEXHUT OllpeZe/IeHHIO 10 MeCTy HaX0X-
JeHUS IOPUAUYECKOTO NI, pelIeHrs 0611ero cobpaHusa KOTOPOTo OCIIapruBaloOTCA.
Ha momeHT npuHATHA UcKoBoro 3aaBiaeHusa OO0 N2 1 mpeKkpaTuio CBOIO JeATelb-
HOCTB ITyTeM peopranusanuu B popme npucoeanHeHus k OO0 N2 2, KOTopoe, B CBOIO
odepezib, pacIoJIO}KeHO B I. Uepkeccke.

OmpeneneHve cyza MepBOd MHCTAHIUM OBLIO O0XKaJIOBAHO B CYZA KacCal[MOHHOM
WHCTAHI[UY B YaCTU OTKa3a B YAOBJIETBOPEHUH X0aTaliCTBa O BBIZIEIEHUU TpeboBa-
HUH B OTZI€JIbHOE TPOU3BOCTBO U ITepeiauH Jiejia Ha pacCMOTPeHue B ApOUTpaKHbIH
cyn KapauaeBo-Yepkecckoii PecryGauKu.

14

FAS_SKO(Kavkaz)_03.indd 14

16.08.12 14:10



BecTHWK ®eaepanbHoro apoutpaxHoro cyaa Cesepo-KaBkasckoro okpyra Ne 3 (9) 2012

[Mpekpalas MPOU3BOACTBO IO KACCAIIMOHHOMH JKaIo6e, OKPYKHOU CyJ, PyKOBOJCTBO-
Basica cienyromumM. CormacHo 1. 3 4. 2 cT. 39 AIIK P® apbuTpaXHbIH CyZ epeaeT
[leJI0 Ha pacCMOTPEHMe APYTroro apbuTpaXHOTO CyZa TOTO XKe YPOBHA B CIydae, eC/Iu
IIpU PAaCCMOTPEHUH Zlejia B CY/ie BBIACHUIOCH, YTO OHO OBLIO MPUHATO K IIPOU3BOJ-
CTBY C HapylleHueM npasui nojcygHoctu. OOO N° 1 Ha MOMEHT MPUATHUA UCKOBO-
r0 3aABJEHUA K IIPOM3BOJCTBY IIPEKPATUJIO [eATEeNbHOCTh NIYTEM peOopraHu3alluu
B ¢opme mpucoepuHeHus kK OO0 N2 2, koropoe HaxoguTcsa B I. Uepkeccke. Cyz
OKpyTa yKa3aJl, YTO HaJu4yre B JAaHHOM CJydae KOPIOPATUBHOTO CIIOpa B 00IIecTBe
IpeAmoJaraeT HallpaBjJeHNe HCKOBOTO 3asBJIEHUS B apOUTPAXKHBINA CYZA IO MECTY
HaXOXJAeHUA IOPUJUYECKOro JUIa.

I[To pe3ysnbraTaM pacCMOTPEHUs apOUTPaKHBIM CyZIOM BOIIpOCa O Iepejade Jeia Ha
paccMOTpeHHe Apyroro apOoUTpa)KHOTO CyZa M OTKa3e B BbIIeJeHUN TpeboBaHUU
B OTZIETbHOE TIPOU3BOJCTBO BBIHOCUTCS OMpeJesieHre, KOTOPOe MOXKET ObITh 06ka-
JIOBAHO B nopsagke, npegycMorpeHHoM AIIK PO, B secATuIHEBHBIN CPOK CO AHA €ro
BeIHeceHUA (4. 3 cT. 39 Kozekca). HazBanHasA HopMa He COZep:KUT IPAMOI'0 yKa3aHUA
Ha BO3MOXXHOCTBH 00)KaJIOBaHUS ONpefieieHUs O mepezade Jesa Mo MOACYAHOCTU U
OTKa3e B BbI/IeJIEHUH TPeOOBAHUI B OT/IETbHOE MPOM3BO/CTBO TOIHKO B AlleJIISAIINOH-
HoM nopazke. OfHaKo cyZ OKpyra Ipullles K MHEHHIO, YTO yKa3aHUe 3aKOHOoJaTesieM
Ha IeCATUAHEBHBIN CPOK 00:KaIOBAaHUS CBU/IETEbCTBYET O CIIENIMATbHOM OTpaHUYe-
HUU CPOKa Ha 00:KajoBaHUe (B 3TOT CPOK BO3MOXKHO TOJIBKO alleUISIIOHHOE 00Xa-
JIOBaHUeE) B CBA3U C HEOOXOAUMOCTBIO HAallpaBIeHUs /lejia B COOTBETCTBYIONUIUM apou-
TpaxkHBIN cyz. JaHHad nmo3unua orpaxena B Oupezenenuu BAC PO ot 11.11.2010
N¢ BAC-14872/10.

B coorBetcTBUU cOo cT. 39 u 188 AIIK P® ob6kanoBaHUe OmpefeieHUs O Mepefade
Jilena 1o TOACYAHOCTH, OTKa3e B BBIZEJEHUU TPeOOBAaHUI B OTAEIbHOE MPOU3BOJ-
CTBO BO3MOXXHO TOJIBKO B alleJIAIIMOHHOM Nopszke. [1o pesynpTraTraM pacCMOTPEHUA
YKaJIoOBI CyZ amesUIIIMOHHON WHCTAHIIUY BEIHOCUT MOCTAHOBJIEHUE, KOTOPOE SBJIS-
eTCA OKOHYaTeJTbHBIM.

Cyz okpyra cocjajcs Ha aHaJIOTMYHYIO IIPaBOBYIO IMMO3ULIUIO, U3JI0KEHHYIO B II. 6.1
[MocranoBnenus [Ineryma BAC PO ot 28.05.2009 N2 36 «O npuMeHeHUU ApOUTpaXK-
HOr'o IpoleccyasbHOro Kozekca Poccuiickoit @esepaniyi Ipy pacCMOTPEHUU el
B apOUTpaXHOM CyZe ameJUISIIMOHHON WHCTaHIUW» (B peX. [locraHoBmeHus Ilie-
Hyma BAC PO ot 24.03.2011 N 30), rae ykasbIBaeTCsA, YTO IO CMBICIY [TOJIOXKEHUH,
cozepamuxcsa B 4. 3 ¢T. 39, 4. 7 ¢T. 46, 4. 4 cT. 50, 4. 3.1 cT. 51, 4. 7 cT. 130 AIIK PD
BO B3amMOCBs3H C 4. 3, 5 cT. 188 manHoro Kozekca ob)kajoBaHUe B CyJ Kaccallu-
OHHOM MHCTaHLMHU IIOCTAHOBJEHUU cyja ameUIALNOHHON MHCTAHLIUHW, MPUHATHIX
[0 pe3yJbTaTaM PacCMOTPEHUS Kajob Ha ONpeJiesleHus CcyJa MePBOM MHCTAHIINY,
TIOMMEHOBAHHBIX B JaHHBIX cTaThAX AIIK PO, 3aKOHOM He IpefyCMOTPEHO.

BBuUZY OTCYyTCTBHS HOPM IIpaBa, MpeAyCMaTPUBAIONINX BO3MOXKXHOCTD 00KaIOBaHUA
oIlpesie/IeHUs O HAIIPaBJEHUU Jiesia M0 MOACYAHOCTH, 06 OTKa3e B BhIIENEHUU Tpe-
60BaHUI B OTZEJbHOE MPOU3BOACTBO B KACCAI[HOHHOM IIOPSAKE, U C YIETOM TOTO,
YTO ZaHHBIE OOCTOATENHCTBA YCTAHOBJIEHBI [TOCIE IIPUHATUA KAaCCAI[UOHHOM XKaJIo-
OBl K PaCCMOTPEHUIO, TPOU3BOJCTBO II0 KACCAIMOHHOMN jKajobe Ha COCTOSBIIKECS
olipefieieHUE U MIOCTAHOBJIEHUE OBLIO MTpeKpalleHo Ha ocHOBaHUU cT. 150 ATIK PD.
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MHTEPECHOE JIEJIO

KOMMEHTAPUI DKCITEPTA

KaccainmmoHHBIM CyaAOM HM3JIOXKE€Ha IIpaBOBad IIO3ULIUA,
COIJIaCHO KOTOpOﬁ OIIpeJEeJIEHUA O IIepegavde Jejia Ha pac-
CMOTpE€HNE B ,ZLPYI‘OI‘/JI CyZ HE IIoAJexxar 00)XKaJI0BaHUIO B Kac-

Typ Unba CallMIOHHOM IIOpAJZKE.

AnexkcaHppoBuY,

pyKoBOAUTENb CyAeHO- CrenyeT OTMETUTD, 9YTO pefakuud 4. 3 cT. 39 AIIK PO, neit-
ap6UTpaxHoit NpaKTUKM CTBOBAaBIIAA 0 BCTYyIIEHUA B cuity PefiepaspHOroO 3aKOHA
ia”KT'”eTePG%p"mm oT 27.07.2010 N® 228-®3, cozepkasa HeOIpeZeleHHOCTb

ABOKATCKOro otopo

«Eropos, MyruHckuil, B BOIIPOCE O BO3MOXXHOCTHU KAacCCAI[MOHHOTO 00XKaJOBaHUS
AdaHacbes 1 napTHepbI» ompezeNeHUN O Iepezade Jesa IO MOACYAHOCTHU: JaHHAas

HOpMa IpesyCcMaTpUBajia, 4TO OIpejesieHHe MOTIJIO OBITh
00:KaJI0BaHO B IeCATHU/IHEBHBIN CPOK B TOPAJKE, IPEAYCMOT-
penHoM ATTK P®, Ho mpsAMO He yKa3bIBaJjia, MOIJIO JIU JaHHOE
oIpefiesieHre 06)XaI0BAThCS B KACCAI[UOHHOM ITOPSIZIKE.

PaccmatpuBas o6cyKaeMoe Ies10, KacCal[MOHHBIH Cy/l TPUMEHUJ CUCTEMaTUIYECKOe
ToskoBaHue cT. 39 u 188 AIIK P®: B coorBeTcTBHHU C 4. 5 cT. 188 AIIK P® Heobxo-
JUMO TIpsAMOe yKaszaHue B KoZiekce Ha BO3MOXXHOCTDb KacCal[MOHHOT'0 06KaJl0BaHUA
TIOCTAHOBJIEHUS ATIEJIJIAIIMOHHON WHCTAHITUY, TPUHATOTO 110 UTOTAM PACCMOTPEHUS
aneJUTSIIMOHHOM Kalo0bl Ha OTpeZieieHre Cy/ia TIePBOM MHCTAaHI[UH.

C TeM, BUAMMO, 4YTOOBI TOJOOHOE CHCTEMATUYECKOE TOJKOBaHUE He TpeboBasioCh
Ka)X/IbIH pa3 Mpy PaCCMOTPEHUU e KacCAallMOHHBIMU cyzlaMu, PeziepasbHBIN 3aKOH
oT 27.07.2010 N2 228-®3 yTouHUJ pefaknuio 4. 3 cT. 39 ATIK PO, 1o6aBUB B Hee CI0Ba
«B apOUTpakHBIH Cy/ aneJIIAIMOHHON NHCTaHIIMU». TakuM 06pa3om, Kak Ipe/cTaB-
JISieTCs, B HACTOSAIIMY MOMEHT BOIIPOC O BO3MOXXHOCTH 06KaloBaHUSA ONpeeeHUi
0 Tepeziave Jiesa 1Mo MOACYAHOCTH B APYTOW Cy/ pellleH OfHO3HAa4YHO B cT. 39 u 188
ATIK P®: Takue ompe/ie/ieHUs TOJJIeKaT 00’KaJI0BaHUIO TOJBKO B CY ameIsI[OH-
HOU MHCTAHIIMU U He 06XKaTYIOTCSA B KACCAaITMOHHOM TIOPSIKE.

[lpaBuno 06 OrpaHMYEHUM YHUCJIA WHCTAHIUN, KOTOPHIE IIPOBEPSIOT 3aKOHHOCTH
TaKUX «IIPOIECCYaTbHBIX» CyAeOHBIX aKTOB, IIPEACTABIIAETCA OIPABAAHHBIM C TOUKU
3peHus HeoOXOAUMOCTH COOIIOZIEHN Pa3yMHBIX CPOKOB PACCMOTPEHUs e apouT-
Pa’XKHBIMU CyZlaMU.

[1py 5TOM HEOOGXOAMMO YUUTHIBATD, YTO CY/bI IPOBEPAIOT B IMTOJOOHBIX CIyUYasiX JIUIIhb
«y3KHe» IIPOIEeCCyaJbHble aCIIeKTHI JleJia, a He pacCMaTPUBAIOT €ro II0 CYIIECTRY,
U MO3TOMY OBIJIO OBI MPaBUJIBHO, €CIW 6Bl 3aKOHOJATEIb YCTAHOBHUJI IPAaBUJIO 06
00’KaIOBaHWH TaKKUX OIpee/IeHNI UMEHHO B CyZlaxX KacCal[MOHHON WHCTAHIUHY, a HE
aneJUISIIIMOHHOM. DTO GOJIbIIIE COOTBETCTBYET POJIU U GYHKITUU CY/ZIOB KaCCAIlMOHHOMN
WHCTAHITUU B 00IIIeH cucTeMe apOUTPakHBIX CYZIOB, a TaK)XXe obecreurBaio O 6osee
YeTKOoe eIMHO0OpasHoe mpuMeHeHne HopM ATTK P®, perymupyonmx moAo0HbIE TPo-
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BecTHUK DegepantHoro apbuTpamHoro cyaa CeBepo-KaBkasckoro okpyra Ne 3 (9) 2012

IleccyaJbHble OTHOIIeHUs. TeM 6osiee UTO aHAJOTHYHBIN IOAXOA YXKe peaaH30BaH
3aKoHOJaTeJIeM IIPUMEHUTENLHO K IIPOBepKe 3aKOHHOCTH OIpefiesleHuii 06 yTBepkK-
JeHUW MUPOBHIX COIVIAllleHH, Bhaue HUCIIOJTHHUTENbHEIX JUCTOB Ha pellleHus Tpe-
TeHCKUX CYIOB U T.J.
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